BB ZYBAH
| BLA 98-218 Deci ded Novenber 6, 1998

Appeal froma decision of the Mry's 0 eek Resource Area Manager,
Bureau of Land Managenent, authorizing the G ooked O eek Road Restoration
Project. Environmental Assessnent No. (R 080- 98- 03.

Afirned.

1 Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental Satenents

AFnding of No Sgnificant Inpact wll be affirned
wth respect to a proposed action if the record

establ i shes that a careful review of environnental

probl ens has been nade, all rel evant environnent al
concerns have been identified, and the final
determnation is reasonable. A party challenging the
determination nust showthat it is premsed on a cl ear
error of lawor demonstrable error of fact, or that the
anal ysis failed to consider a substantial environnental
guestion of nmaterial significance to the proposed
action. The ultinate burden of proof is on the

chal l enging party. Mre differences of opinion provide
no basis for reversal.

APPEARANCES  Bob Zybach, Gorvallis, Qegon, pro se; John Bacho, Mry's
Peak Resource Area Manager, Salem QOegon, for the Bureau of Land
Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

Bob Zybach (Appel | ant or Zybach) has appeal ed fromthe Deci si on Record
and A nding of No Sgnificant Inpact issued on March 2, 1998, 1/ by the
Area Manager, Mary's Peak Resource Area, Bureau of Land Managenent (BLN,
aut hori zing renoval of 2.52 mles of G ooked G eek Road | ocated on Federal
| and adj acent to an anadronous fish-bearing streamin the North Fork A sea

1/ The Decision was signed by the Resource Area Manager on Feb. 19, 1998,
but not published until Mar. 2, 1998.
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R ver Witershed, in Benton Gounty, Qregon, 10 miles sout hwest of the town
of Philonmath. The Decision appeal ed fromapproved the inpl enentation of
proposed actions described i n Environnental Assessnent (EA) No. (R 080- 98-
03 that are designed to halt deterioration of the roadbed and reduce

sedi nent di scharge i nto G ooked O eek.

BLM's Deci si on describes the project:

The Qooked Oeek Road Restoration Project is proposed to
decommi ssi on approxi mately 2.5 mles of roadbed on federal |and
nanaged by the Bureau of Land Managenent (BLM. The purpose is
to halt continued deterioration of the roadbed and thereby reduce
the resultant negative inpacts to an adj acent anadronous fi sh-
bearing stream The proposed project would be located in the
North Fork Alsea Rver Vdtershed, in Section 11, T. 13 S, R 7
W, WM, Benton Gounty, Q egon.

* * * * * * *

M decision to inplenent the Proposed Action (Aternative B
is based on the need to reduce or elimnate further sedi nent
di scharge into G ooked Geek fromroad-surface runoff by
elimnating notorized vehicle use and by restoring surface water
flow as near as practicable, toits natural course.
Aternative A No Action, was not chosen because it woul d resul t
in continued sedi nent discharge into G ooked Greek, wth
unaccept abl e negative inpacts on water quality and fish. In
addition, continued use of the road by of f-hi ghway vehi cl es woul d
disturb wldlife species.

* * * * * * *

The proposed project is local in nature and potenti al
negative inpacts woul d be short-term A short-termincrease in
turbi dity and suspended sedi nent woul d be offset over tine by
reduced sedi nent delivery to the stream other water quality
paraneters woul d |ikely be unaffected by this proposal. Sorm
di scharge woul d be unaffected or slightly reduced as drai nage
fromthe road is redirected to natural hillslopes; sumer base
flow shoul d renai n unaffected. H sh would benefit fromnore
natural, higher quality habitat and reduced sedi nent.
Himnation of off-highway vehicles would benefit widife
speci es by reduci ng di sturbance. Native vegetation shoul d
domnate the site eventual |y through natural succession.

(Decision at 1-2.)

h Novenber 12, 1997, BLMconpl eted EA No. (R 080-98-03 (EA
concerning the G ooked Oreek Road Restoration Project. It states that the
pur pose of the road deconmissi oni ng woul d be to prevent sedi nent di scharge
fromroad- surface runoff by elimnating notorized vehicle use and
restoring surface water flowto, as near as practicable, its natural
cour se.
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(EAat 1.) Theintent is further attai nnent of the Aquatic Gonservation
Srategy (ACS adopted under the Northwest Forest Plan. 1d.

The EAlisted the followng activities as included wthin the
restoration project: renoval of five culverts; restoration of six stream
channel s to approxinate their original (preroad) structures and gradients;
construction of approxi nately 28 drai ndi ps and 34 waterbars to elimnate
the risk of scouring on the deconmissioned roadbed; where practicabl e,
construction of an exaggerated out sl ope of 10-20 percent on approxi nat el y
2.4 mles of the existing roadbed to avoi d undesirabl e di version of surface
water and its accunul ated sedi nent; construction of three earthberns in an
effort toelimnate all notorized vehicle use; and application of native
grass seed to all disturbed areas. (EA at 1-2.)

In describing the affected environnent, the EA explains that the
natural drainage patterns in the vicinity of the road have been
significantly altered by accumul ating and diverting surface water al ong the
rutted roadbed. (EA at 5.) In recent years, the road has been utilized
ext ensi vel y by of f-hi ghway vehicles for recreational purposes, resulting in
severe surface rutting and erosion on many of the steeper sections of road.

Id. BEoded naterial collects near | ow points on the road prismor drains
intointermttent channels, contributing to water quality degradation in
the affected streans during stormevents. 1In addition, the EA found that
road surface rutting has progressed to gully erosion at sone | ocations and
w il continue until action to control surface drainage is taken. 1d.

Qooked Geek is a perennial, fourth-order tributary of the North
Fork Al sea Rver in which eroded sedi nent fromthe degraded road surface
is assuned to contribute to water quality degradation in this Qeek and
its tributaries, wth possible detrinental inpacts to anadronous fish.
(EAat 5-6.) The wildlife survey determned that no habitat of endangered
or protected species would be altered by the project, and that the pl anned
renoval of existing culverts on two second-order perennial streans coul d
prevent themfromacting as barriers to the mgration of resident coho,
steel head, and trout in the project area. (EA at 6.) The vegetation
observed in the project area consists of 45-50 year ol d Douglas fir, wth
intermxed patches of alder. Wthin 120 feet of each side of the creek,
the 1995 riparian inventory noted 90 percent hardwoods, nostly red al der,
wth a fewscattered big-leaf maple. (EA at 7.)

The BLMEA stated that it focussed on the fol | ow ng i ssues:
1. Wiat effect would the road cl osure, restoration
neasures, and cul vert renoval s have on stream sedi nentation,
streamchannel conditions and the riparian zone?
2. Wat effect woul d the road cl osure have on speci al

status, special attention, and other wldlife species and their
habi t at ?
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3. Wat effect woul d the road cl osure have on fish habitat
and exi sting fish stocks?

4. Wat effect woul d the road cl osure have on general
vegetation, and special status, special attention and other plant
speci es?

5. Wat would be the effect on public and admnistrative
access to BLMand private | ands, including access for forest
nanagenent and fire protection?

(EA at 3.)

The Proposed Action described in the EAis designed to address these
i ssues and address the purposes of the project. The Proposed Action (set
forth above) included design features for reducing wldlife disturbance;
permtting in-streamwork only during the tine period (July 1-Septeniber 15)
when the | east inpact to anadronous and resident fish woul d occur;
[imting out-of-streamwork to periods of |owsoil noisture; restoring the
di sturbed streanbed to its natural streamgradi ent and w dth fol | ow ng
cul vert renoval ; renoving, stabilizing, and seedi ng excess cul vert
excavat i on; bl ocki ng road access to el imnate di sturbance from off-hi ghway
vehi cl e use; restricting equi pnent operation to specific daylight hours
to reduce conflict wth wildife;, coomtting to discontinue operations in
order to eval uate any threatened and/ or endangered aninal or plant species
found to be occupying the project area; and el imnati ng notor vehicle usage
of the road by constructing berns and restoring the roadbed closer to its
original contours. (EAat 4-5.) In addition to the Proposed Action, BLM
considered a No Action alternative that woul d have retai ned the status quo
but not have addressed the continuing streamdegradation. (EA at 7-8.)

The EA addressed the environnental consequences of the Proposed
Action. The EA concl udes that decommssioning 2.52 miles of road, renoval
of streamcrossing cul verts, and reestablishnent of a natural streanbed
woul d result in long-termreduction in suspended sedi nent | evel s and an
overal | inprovenent in water quality conditions. (EAat 8.) Channel
adj ustnents under this proposal are expected to be insignificant, as
channel base | evel woul d be nai ntai ned and the banks and bed woul d be
provided wth sufficient protection to prevent excessive erosion, channel
w dening, or incision. Id. The Proposed Action has been designed to
conply wth the ACS objectives wthin the Resource Minagenent Pl an to
nai ntain and restore water qual ity necessary to support heal thy riparian,
aquatic, and wetland ecosystens. 1d. WIdlife species would be expected
to benefit fromthis action due to the reduced di sturbance from of f - hi ghnay
vehi cl e use. B ocking access to of f-hi ghway vehicle use wthin the
riparian reserves woul d, over tine, |lower the sedinent influx closer to
preroad | evel s. Anadronmous and resident fish woul d benefit fromthe nore
natural and higher quality habitat, and by the reduced sedi nent di scharge
into Gooked Oeek and the North Fork Alsea Rver. (EAat 9.) Fnally,
al though el imnation of the

146 | BLA 236

WAW Ver si on



| BLA 98-218

roadway woul d al | ow non-native vegetation to invade the area by creating
a rooting bed, native species woul d eventual | y dom nate because of shade.
| d.

The EA states that formal consultation has taken place wth the
two adj oi ning | andowners, and the Qregon Departnent of Forestry. Both
adj oi ning | andowners find the Proposed Action acceptabl e and the O egon
Department of Forestry supports the Proposed Action whol eheartedly.
(EAat 9.) Afourth consultee was a representative of the Hat Muntain
R ders, a notorcycle group. Wiile the notorcycle group is not anxious to
lose this notorcycle route, it agrees wth the rational e behind the
Proposed Action and wll cooperate wth the closure, if inplenented. 1d.

The no-action alternative discussion stated that ongoi ng nat ural
processes and human i nfl uences woul d continue unaltered wthin the G ooked
Qeek riparian zone if this alternative were selected. Present uses woul d
renai n unchanged, and deterioration of the roadbed and drai nage structures
woul d continue over tine. (EAat 3.)

BLMs February 19, 1998, Decision stated that it woul d i npl enent the
proposed actions "as described in the G ooked Oeek Restoration Project EA
i ncludi ng design features described therein.” (Decision at 1.) The
Deci sion explained that the project is consistent wth other Federal agency
and Sate of Qegon |land use plans and with Benton Gounty's |and use pl an
and zoni ng ordi nances. (Decision at 2.) The Decision further stated that
the project is wthin the coastal zone as defined by the O egon Goast al
Managenent Programand is consistent wth the objectives of the programand
Sate planning goal s which formthe basis "for conpliance wth the
requi renents of the Qoastal Zone Act." 1d.

Fnally, the BLMDecision stated the proposed actions woul d be
consistent wth relevant |aws, regul ations and managenent plans for
nanagenent of BLMadmnistered lands in the North Fork A sea R ver
Vet er shed, including the fol | ow ng:

SalemD strict Proposed Resource Managenent H an/ H nal
Environnental Inpact Satenent (Sept. 1995, the PRWPWFEYS. The
envi ronnent al  consequences of the proposed action do not exceed
t hose anal yzed in the PRW FH S

SalemD strict Record of Decision and Resource Managenent
P an (My 1995, the RO RW). The proposed project conforns wth
and woul d fol l owthe general managenent gui dance outlined in the
RIDRW, it would not retard or prevent attai nnent of the Aquatic
onservation Strategy (bjecti ves.

(Decision at 2.)
In his Satenent of Reasons for Appeal (SR, which argues the
i nadequacy of the EA Appellant argues that the project "wll not |ikely

achi eve the objectives for which it has been proposed (i nproved wat er
quality and
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enhanced anadronous fish popul ations) and that, further, no baseline data
or adequate nonitoring strategy exists to deternmne whether objectives can
or Wil benet." (SRat 1.) Appellant clains the EAis rife wth

specul ation, not facts, and that "[s]cientific managenent shoul d not be
driven by specul ation, but by facts.” 1d. Zybach contends that there is
no nechani smin place to neasure past conditions in the project area, to
neasure current conditions in the area, or to establish any particul ar
baseline criteria of inportance to neasure the project's success or failure
to neet objectives. Id.

Second, Appel | ant contends that adoption of this project wll have
negati ve economc and recreational inpacts upon the residents and t axpayers
of Benton Gounty, hinself included. (SCRat 1.) He states that by
renoving a road on public land in Benton Gounty, BLM"woul d therefore
reduce the val ue of the public property wthin the county,” wth the
greatest inpact falling upon |ocal residents. 1d. He further clains that
renoval of the road wll result in areduction in recreational options,
since, "[i]nits present formthe road is used by recreational bikers and
hikers and is possibly used by hunters, fishernen, nushroompickers, and
others as well." Id.

A third concern raised by Appellant is the claimthat adoption of
the project wll increase risks of fire damage to other property owners
inwestern Qegon. Zybach states that the |ocation of the road can
function as both a fire-break and as an access route for firefighters and
fire equi pnent and that renoval of the road wll reduce the capability to
nanage wldfire in an area of known and docunented fire danger. (SR at
2.)

Zybach next contends that other individuals, business
representatives, and | andowners in western O egon have al so expressed
reservations about this project in particular, and BLMroad renoval
policies and plans in general. (SRat 2.) Appellant clains that an
adj acent | andowner (Vs Ml ler) faces increased | oggi ng costs because of
the alternate route he now uses, "rather than the preferred G ooked O eek
Road * * *." 1d. Appellant further clains that "Buzz Kassner al so
expressed strong reservations about the reduction in recreational
opportunities that road renoval woul d cause.” 1d. Zybach states that
owners and enpl oyees of | ogging firns "have al so rai sed concerns about
these types of actions in Benton Gounty and adj acent | ands nanaged by BLM
and the USFS [Lhited Sates Forest Service]." 1d.

Appel lant al so clains that data concerning fire history, fish history,
l ogging history, and creek sedi nentation history, upon which the Decision
was partially based, was "inadequately or incorrectly presented in the
North Fork Alsea Rver Vdtershed Analysis (NFARM)." (SCRat 2.) Zybach
urges that information gl eaned fromtiniber cruises nade and reported in
1915 shoul d have been nore careful ly used in the NFARM as it (the 1915
data) reflects a greater fire risk than presented in this study. 1d. In
this regard, Zybach contends that "[n]o relationship between the road s
construction and use history and the logging history of the area is nade."

146 | BLA 238

WAW Ver si on



| BLA 98-218

(SRat 3.) Smlarly, Appellant conplains that “[n]o fish or fishing
history of the area seens to have been conpl eted or attenpted prior to this
pl an bei ng devel oped.” (SCRat 2-3.) Hnally, Appellant contends that

the Decision did not adequately take into account a naj or | andslide noted
in an 1892 published survey of the area, which might be a nore inportant
contributor to sedinentation in Gooked Qeek than the road now sl ated for
renoval. (SR at 3.)

Inits Response, BLMstates that its Proposed Action and Deci sion
Record for this project are based on extensive scientific anal ysis of
cause and effects of forest nmanagenent actions, including the inpacts
of erosion and sedinent yield fromroads on anadronous fish and their
habitats. (Response at 2.) BLMstates that it considered rel evant peer
revi ened research on the effects of forest roads on water quality and
anadronous fish and their habitats inits project analysis. In particular,
BLMrefers to the "Aguati c Ecosystem Assessnent™ in Forest Ecosystem
Managenent : An Ecol ogi cal , Econonic and Soci al Assessnent by the Forest
Ecosyst em Managenent Assessnent Team July 1993. 1d. This assessnent,
BLMstates, provides anpl e di scussi on of docunented water quality and
bi ol ogi cal effects fromforest roads. |1d.

BLMstates that the Northwest Forest Plan and the SalemD strict
Record of Decision and Resource Managenent F an identify the existing
transportation network as one of the major contributing factors to
decl i ni ng anadromous fish runs in the Northwest, including the Qegon
coastal rivers. (Response at 2.) dting the National Mrine H sheries
Servi ces B ol ogi cal Qpi ni on/ Gonf erence Qpi nion on | npl enentation of the
Land and Resource Managenent P ans, BLMstates that the analysis of this
type of project addressed therein reflects "that road restoration is
per haps the nost significant action needed to inprove habitat conditions
for anadronous fish." 1d.

The interdisciplinary teamthat devel oped the EAin this case, the
Resource Area Manager expl ai ns, devel oped its conclusion that this road
is an obvi ous source of accel erated erosion and fine sedinent delivery to
G ooked Oreek based upon field inspections of the project area. (Response
at 3.) These field inspections resulted in the concl usion that erosion
has degraded, and wll likely further degrade, water quality and anadronous
habitat. 1d. The BLMinterdisciplinary teamfound that unless restoration
is inplenented, these conditions will continue to directly harmthe
anadronous fish which use the creek and river bel owthe project area for
spawning and rearing habitat. 1d.

BLM in addressing Zybach's claimthat the project wll have adverse
economc and recreational effects, assures that it does not disregard the
val ue of roads, but "this road was built in a poor |ocation, whichis
causi ng envi ronnental degradation and is no | onger consi dered adequate for
nmanagenent . " (Response at 3.) In his response, the Resource Area Manager
expl ains that while roads may be considered a structure in tax assessnents
on private property, thisis irrelevant here as BLMdoes not pay property
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taxes, thus a road closure coul d not affect property val ues which are
subject to taxation, nor would it affect the in lieu paynents nade by BLM
to the county. Id.

In addressing Appel lant's recreational concerns, the Resource Area
Manager states that al though the road has been open to recreation users,
it was not designed for recreational vehicle use and BLMdoes not plan to
keep it open for that purpose. (Response at 3.) BLMstates that because
the road was not properly designed, a nunber of problens were created,
including constant soil erosion wthin a R parian Reserve, rapi d water
runof f on excessively steep road grades, and road surface scouring.
(Response at 4.) The Area Manager states that wthout significant
reconstruction and annual nai ntenance, which are not BLMtransportation
nanagenent obj ectives at this location, the road wll continue to be a soil
and water resource problemarea. 1d. BLMclains that the conti nued
exi stence of this road inits present condition wll not neet the ACS
obj ectives of the Northwest Forest FHan. 1d. Fnally, the Area Manager
points out that the public lands that the G ooked G eek Road accesses w | |
still be available for walk-in recreational activities fromH ghway 34, and
that there are many other areas available in the general vicinity for
recreational vehicle use. 1d. He states that "[a] shortage of roads for
recreational use is not evident in Benton Gounty." Id.

In responding to Appellant's claimthat the road cl osure wll result
inanincreased risk of fire danage, the Resource Area Manager states
that while this potential risk was identified in the EA discussions wth
adj acent private | andowners and the Oregon Forest Practices Act Forester
reflected "no concern expressed about this project creating an inability
to control fire." (Response at 4.) { significance is the finding that
wthinthe last 25 years, "all of the hunan caused fires have occurred in
proximty to roads.” Id. The Resource Area Minager further clains that
very fewfires start fromnatural causes in this area and those that do
tend to be lowintensity, small (less than 1 acre) fires. |d. BLMalso
notes that since the road in question has not been drivable by nost fire
engines available in the area for nany years, closing it wll not reduce
the available fire protection capability. Id.

In response to Appellant's claimthat other individual s have al so
expressed reservations, BLMhas addressed Zybach's clains directly. The
Area Manager points out that Vés MIler has never requested use of Q ooked
Geek Road for his logging operation and it has never been a part of his
R ght-of -Vdy Agreenent S 882. (Response at 5.) The Response reiterates
that while M. Kassner and his notor cycle group are concerned about | osing
access, "they understand the proposal and agreed to support it." Id. The
Area Manager states that in addition to discussions wth road users, BLM
consi dered the substantial anount of research on inpacts of roads to
aquatic systens in naking a reasoned deci sion on the proposal. 1d.

FHnally, the Response addresses Appellant's claimthat BLMdid not
adequat el y address fire history, fish history, logging history, and creek

146 | BLA 240

WAW Ver si on



| BLA 98-218

sedinentation history data. The Area Manager explains that while fault
nay be found with the precision wth which historic fires are depi cted on
BLM naps, the road issues addressed in the Grooked Qeek EA are the effects
that closing this road will have on the environnent of G ooked Qeek and
the road's inportance in any needed fire protection. (Response at 6.) In
that regard, BLMclains, road closure wll have little effect on fire
protection, although the risk that a hunan-caused fire nay occur wll be
reduced. Id. Wth regard to fish history, the Area Manager concedes t hat
no good data exists for the fish species present prior to road
construction in approxi nately 1936. He expl ains, however, that this is
irrelevant "since the road restoration project is intended prinmarily to
reduce current erosion and sedi nentation probl ens negatively inpacting

exi sting fish and aquatic resources fromthis point downstream” 1d.
Snmlarly, logging history would not seemto be relevant as it relates to
road restoration, as the road is not included i n any Road Use Agreenents
naintained by BLM 1d. Fnally, in addressing Appel lant's claimthat the
EA did not address the possible inpact of a pre-1892 | andslide on sedi nent
production, the Area Manager observes that this information is irrel evant
to the Decision under appeal, as the Q- ooked O eek Road Restoration project
"addresses renoving a current sedi nent source that is independent of that
landslide.” Id.

V¢ have frequently said that the environnental anal ysis process
under the National Environnental Policy Act of 1969 (NEPA) is designed
to provi de deci si onnmakers wth adequate infornati on to nmake a deci si on,
not to ensure a decision that is nost solicitous of environnental
conservation. The issue inthis case is not whether this project is
advi sabl e but whet her the deci si onnaker was sufficiently advised to nake a
reasoned deci sion. Mssouri Goalition for the Environnent, 124 |BLA 211,
223 (1992). As stated in Sate of Womng Gane and H sh Gonmissi on, 91
| BLA 364, 367 (1986):

The National Environmental Policy Act (NEPA) is essentially
procedural rather than substantive. See Srycker's Bay

Nei ghborhood Gouncil v. Karlin, 444 US 223 (1980); Vernont
Yankee Nucl ear Power Qorp. v. NRDG 435 US 519, 558 (1978); In
re Qter Side Tinber Sale, 75 IBLA 380 (1983). NBEPA proceeds
froma recognition that it is inevitable that Governnent actions
w | sonetines occur which nay have significant negative inpacts
on certain environmental values. Wat is critical is that the
Gvernnent of ficials determni ng whet her those actions shoul d

go forward have a full and conpl ete grasp of the possible
consequences of the activity in order that they nay take steps to
anel i orate adverse inpacts to the extent possible, and, if
certain inpacts cannot be avoi ded, decide the advisability of
proceedi ng and t hereby accepting such i npacts.

The fact that NEPAis essentially procedural, however,
does not | essen the obligations it inposes to devel op a record
which fully discloses the rational e and basis for the deci sion,
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adequat el y expl ores the reasonabl y foreseeabl e i npacts, and
fairly anal yzes alternatives to the proposed activity. |ndeed,
the opposite is true. Precisely because the NEPA nandate is
primarily procedural, it is absol utely incunbent upon agencies
consi dering activities which may i npact on the environnent to
assiduously fulfill the obligations inposed by NEPA

In preparing an EA whi ch assesses whether an HS is required under
section 102(2)(Q of NEPA 42 US C 8§ 4332(2)(OQ (1994), an agency is
required to take a "hard | ook" at the probl emaddressed, identifying
rel evant areas of environnental concern, and nmake a convi nci ng case that
the environnental inpact is insignificant. Mryland-National Capitol Park
& Aanning Commission v. US Postal Service, 487 F.2d 1029 (DC dr.
1973); Onen Severance, 118 1BLA 381, 392 (1991); Yuna Audubon Soci ety,

91 I BLA 309, 312 (1986).

[1] Ve have also frequently said that we will affirma FONS wth
respect to a proposed action if the record establishes that a careful
review of environnental probl ens has been nade, all rel evant environnent al
concerns have been identified, and the final determnation is reasonabl e.
Sout hern Wah WIderness Aliance, 140 |BLA 341, 348 (1997); The Ecol ogy
Genter, Inc., 140 I1BLA 269, 271 (1997); B ue Muntai ns B odiversity
Project, 139 IBLA 258, 265-66 (1997). A party challenging the
determnation nust showthat it is premsed on a clear error of |aw or
denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of material significance to the proposed
action. Southern Uah WIderness Alliance, supra, at 348; The Ecol ogy
Center, supra, at 271; Hoosier Environnental Gouncil, 109 |IBLA 160, 173
(1989); Lhited Sates v. Hiusnan, 81 IBLA 271, 273-74 (1984). The ultinate
burden of proof is on the challenging party. G Jon and Kat herine M
Roush, 112 I BLA 293, 298 (1990); In Re B ackeye Tinber Sale, 98 IBLA 108,
110 (1987) Mere differences of opi nion provide no basis for reversal.
Id.; Qacier-Two Medicine Alliance, 88 IBLA 133, 144 (1985). See Gady v.
M)rton 527 F.2d 786, 796 (9th Adr. 1975).

V¢ set forth the environmental analysis for this project at sone
| engt h above because we believe it denonstrates that "a careful review of
environnental probl ens has been nade, all rel evant environnmental concerns
have been identified, and the final determnation is reasonabl e and that
BLMcorrectly determned an B S was not necessary. V¢ believe BLMs
anal ysis of the environnental inpacts fromthe project was conprehensi ve
and its conclusion that these inpacts, as the project is designed, are not
significant, is correct. Ve think BLMs determnation that the negative
effects woul d be short-termand insignificant and that the | ong-term
effects woul d be beneficial is reasonable. V¢ are not persuaded that BLM
over | ooked significant inpacts, e.g., fromlandslides or |ogging history,
or inproperly concl uded that inpacts on the econony and recreational
opportunities for Benton Gounty residents woul d not be significant. The
fact that this project nay be controversial to sone does not autonatically
nake its inpacts significant. @ acier Two-Medicine Aliance, supra,
at 143-44.
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In sum we concl ude Appel | ant has not net his burden of show ng that
BLMs FONS is prenmised on a clear error of |aw or denonstrabl e error of
fact, or that the analysis failed to consider a substantial environnental
qguestion of nmaterial significance to the proposed acti on.

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeals by the Secretary of the Interior, 43 CF.R 8§ 4.1,
BLMs Decision of February 19, 1998, published on March 2, 1998, is
affirned.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge

146 | BLA 243

WAW Ver si on



